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STME OF MONTANR Tar
BEFORE TIE [BOARD OF PERSONNEL EP?EEE%'~“"”

IN THE HMATTER OF THE AMENDED UNFAIR LABOR PRACTICE CHARGE #F1-91:

FRAZER EDUCATION ASSOCIATION, MEA/NEA,
COMELAINANT,
VS, PIMARL ORDER
TRUSTEES OF FRAZER ELEHENTARY SCHOOL
DISTRICT HO. 2 & HIGH S5CHOOL DISTRICT BO. 28;
SUPERINTENDENT JOHN HALETTE,
DEFENDANTS.
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The above-capticned motbter came before the Board on June 28,
1955 . Mr. Arlyn Plowman &ppearod and presenbed oral arguaentc on
behalf of the Defendant. Me. John X, hddy appeared and argusd on
bekalf of the Complainant. Both parties filed briefs in support of
thelr positions.

The crux of the matter entails resolution of am unfair lahbor

practice [ULP) charge breught by the Complainant. The matter was
nriqinally heard by a department hoaring cxaminer aon hugust 11,
1492, The hearing oexeciner lsswved his  Filsdings of fact,

canclusions of law, and prapased order (declislon) on Decexber 1,
1952, That declislan found he unfalyr labor practice and recommended
dismi==sal of the matter.

The Complainant filed exceptions to the hearing examiner's
decision which were heard by the Board on July 7, 1993, On July
22, 1993, the Board issued an order which reversed the hearing
examiner’s decision and remanded the satter for medification af Lhe
hearing examiner’'s decision to ba cansistent with the Board’s
Ora&Tr . The Boardfs order repanding Lhe matter was appealaed to
district court on Auguak 3&, 1001 where 1t was diapigsed pending
gxhauskion of administrative ronadias,

Rfter the hearing examiner revised his decision, sxceptions
were [iled by the Defendant. The Board at its mesting of December
14, 1994, considered theose exceptions. The Board adepted the
hearing exanriner’'s findings of fact and remanded tThe matter for
further nodification of the hearing examiner's decision. Defepdant
filed exceptions to the hearing examiner’s second mpodified declsion
and the matter was set for consideration by the Board at its June
28, 1995 meeting.

Prior to copsideration of the marits ol the matter at the Juna
28, 1595 meeting, the partlies were informed of the recusal of Board
paaber Steve Henrey. Mr. Henry participated at the previous
pracecdings before the Board, howewver, Mr. Henry's new position
presented a potentlal confllet af Iinterest resulting in- his
racusal. Alternate Board mecber Tom Foley sat in My, Henry's place
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and the partles indlicated that they did not abject to Mr. Foley's
participation,

After: consideratien of the record and the arguments made by
the parties Lt is Ehe unanlmous declsfon of the Board Bo set aside
lks prior arder reversing the hearing exanlner s Decepber 1, 10032
declislon. The Board may reconsider or smadify lts prlor arders at
any time priar to the record bhelng filed at district court.
Soction 39-31-408, MCA.

Further, the Beard believes that the hearing exaniner's
Decenber 1, 1992, degision was correct and that the ULP should be

disnissed. The Beoard iz unable to canclude from the record that
tha parties ever intended to alter the terms of the collective

bargaining aAgreemenk [CBA). The Board will not medify the Eerms of
Ehe CRA without sapne evidence that the parties had mubually agread
ko de so. In the present case, the evlidence Indicates that upon
learning of the overpaysent, the Defendant notified the Conplainankt
of ita error and intent to discontinue paying more than the apount
gpecified in the CBA. RAccordingly, the Beoard believes that the
hearing examiner’s December 1, 1992, decisicn disnissing the unfair
labor practice charge was correct and should be adopted by the
Board.

IT TS HERERY ORDERED that Tthe prlar arders of Tthe Board
rejecting and modifying the hearing examniner's Dacember 1, 19582,
decigion in this matter be set aside.

IF IS FURTHER ORDERED that the Board adopts as its own the
hearing examiner’s Decemnber 1, 1993, findings of fact, conslusions
of law, and proposed order. The unfalr labeor practice charge of
the conplainant is hereby dismissad.

e

DATED thin = ~ day of July, 1985,
HOARD OF PERSOHNNEL APPEALS

BY. .-;r"“ﬂﬁ; = },v;.f};{:{,—.,\_

WILLIS K. HCRoGH
FRESIDING QFFICER

Board menrbers Hagan, Talecott, Feley and Schneider concur.
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STATE QF MONTANA
BEFORE THE BOARD QF PERSONNEL APPEALS

TN THE MATTER GF THE AMENDED DNFATR LABOR PRACTICE CHARGE #1=31:

FRAZDR EDOCATION ASSCCTATION, MEASNEA,
COMPLATNANT,
INTERLOODTORY
ORDER

Wiia

TRUSTEES OF FRAEER ELEMENTARY SCHOOL
DISTRICT NG. 2 & HIGH SCHOOL DISTRICT NQ. 28;
SUDERINTENDENT JOHN MARLETTE,

DEFENLANTES .
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on December 1, 1992, Jozeph V. Maronick, Hearing Examiner
for the Department of Labor and Industry, issued his Findings of
Fact: ronclusicns of Law; and Recommended ordey for the above
captioned matter. ©n Decembar 16, 1522, Emille Loring, atforney
for the Complainant/Appellant, filed exceptions to Mr. Haronick's
Pindings of Facty Conclusions of Lawy and Recommended order. 4On
July 7, 1993, the Board ef rPerscnnel Appeals heard oral argument
regarding Ms. Loring’s exceptions. The Board then remanded the
matter back to the Hearing Examiner for additional findings and a
determinaticn of the apprepriate heaith insurance cantribution
rate as of July 22, 1533, thea date of that order.

On May 26, 1894, the Hearing Examiner issved his amended
Findings of Fact; conclusicns of Lawy and Propoged Order. On
June: 14, 1994, complainant filed exceptionsz to the amended
Findings of Fact; Conclusions of law; and Proposzed Order. The
Board heard oral argument regarding Complaipsnt’s excepClons on
Dacosbar 14, 1084,

After review of the record, consideration of the partiesz’
aral argumerts and briefs, the Beard enters the following ordar:

Tl IT IS5 HEREBY QROERED that the Bosrd adopts as 1ts own
the amended Findings of Pact by Hearing Examiner Joseph V.
Maronick dated May 26, 1884,

-1 IT IS FURTHER ORDERED that the amended Conclusishs of
faw and Proposed Order are remanded to the Hearing Examinar to

strike the language which purperts to alter the terms of thne

contoack.

i B The Proposed Order shall cap the insurance contributicn
at S283.78.
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DATED this 25 day aof January; 1995.
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i WILLIE M. MHOXEON
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II ATE OF MATLING
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13 : s de hersby certify a
14 true and corrgct co 8 document to the following on tha
i _fHaTlay of January; 18335:

]

frl EMTLTE LORITNG, ATTORNEY AT LAK

a8 Fo8 DALY AVENUE

d MISSOILA MT 59503

£0

21 PETER O. MALTESE, ATTORNEY AT LANW

28 PO BOX S&0

23 STDHNEY MT" 5927

24

25 ARLYN L. PLOWMAN
21 MONTANA SCHOQL BOARDS ASSOCIATION

27 ONE S0UTH MONTANA AVENUE
28 NELENA MT 59601
2%
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aTATE OF HONTANA
BEFOQRE THE BAARD OF PERSONHEL APPEALS

i THE MATTER OF UNFAIR LABOH PRACTICE CHARGE MO, 1-91:

FRAZER EDUCATION ASSOCIATION,
MEX/HER,

Complainant,

FINAL ORDER
TRUSTEES OF FRAZER ELEMENTARY
SCHOOL. DISTRICT NO. 2 ‘AND HIGH
SCHOOL DISTRICT HMO. 2B
SUPERINTENDENT JOHW MARLETTE,
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Defendant.
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Tha Findings of Fact; Canclusions of Law; and Aecommended
order were issued by Joseph V., Maromick, Hearinmg EXaminer, an
Dacanber 1, 1992,

txceptions to the Findings of Fact] Conclusions of LawW; and
peconnended Order were Filed by Emilie Loring, Attorney £or
complainant, on December 16, 19%2,

oral arguments was scheduled before the Board of Personnel
Appeals on Wednesday, July 7, 1893 at 1:00 p.s. HDT.

AFter Teviewing the tecord and considering the brlefs and
aral arguments; tThe Board orders as follows:

1. The Hearing Offfcer's Findings of Foct are affirmed and

hereby odophed.

2 The Hearing ©FFficer’s Discussicn is reversed and Che

fa1lowing rationalo: subastitubed:
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The Board beliesves that while the explred Collective
Sargalaing Agresment provided for a 5208 cap in the PDistrict
health insurance contributicns, the Respondenb's a2lmosC Chrees=
year practice of paying the entire insurance centributien
effectively created a different status guo with respect bo such
cantribution. Conseguently, the Respondent's unilateral
roductien of the health insurdnece cap set forth inm Ethe expired
fallective Bargaining Agreement constituted the medification of
the status gquo as "to a mandatery subject of bargailning prior Co
impagse. Such Status quo, however, did net reflect the
fAespondent’s payment of 180% of the medical contributlens.
Rather, the action amounted te the placement of a different cap
of higher wvalue.

i, The Hesring 0fficer's Conclusion of Law that no Unfair
Labor Fractice ccourred is hereby reversed,

&, This gase in remanded to the Hearing SGEficer Eor
additional findings and a determination a2z the Respondenb's
apotropriate health insurance contribution at Chis Cimo.

DATED this =< _ day of July, 1393,

BOARD OF PERSOMMEL APPEALS

BY :%E;iﬁ?5$E$fE¥Lﬂ:g;%rQ}

WILLIS M. MCTEEON
CHATRMAN
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